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City Council Meeting Agenda

Notice is hereby given of a Workshop and Regular Meeting of the West University Place City Council to
be held remotely on Monday, April 12, 2021 beginning at 5:30 p.m. for the purpose of considering the
agenda of items listed.

Due to the Novel Coronavirus (COVID 19) pandemic and CDC's recommendation regarding social
distancing measures, the meeting will be held via Zoom, which will allow for two-way communications
between Council and the public for those desiring to participate. To attend the meeting via telephonic
means, please call 346-248-7799 or you can join via https://us02web.zoom.us/j/89593089878. The
Meeting ID Number is 895 9308 9878. Should you have difficulty entering the meeting or need assistance
during the meeting, email westuzoom@westutx.gov.

Any person interested in speaking on any item on the regular agenda or during public comments must
submit his/her request via email to the City Secretary at tgilliam@westutx.gov at least one (1) hour prior
to the start of the meeting. The request must include the speaker's name, address, and the phone number
that will be used for the call, and the agenda item number or description, if applicable. Speakers will be
remain in a queue and muted until their time to speak.

Handouts or other information must be emailed to tgilliam@westutx.gov no later than one day prior to the
start of the meeting. The information will be provided to Mayor and Council in advance of the meeting.

Note: All agenda items are subject to action. The City Council reserves the right to meet in a closed
session on any agenda item should the need arise and, if applicable pursuant to authorization by Title 5,
Chapter 551, of the Texas Government Code.

The agenda packet is accessible to the public on the City’s website. A recording of this meeting will be
made available to the public within 3 business days after the meeting. To obtain a hard copy of the
agenda packet, please contact the City Secretary via the email address above.

WORKSHOP (5:30 p.m.)

1. Call Workshop to Order/Roll Call

2. City-wide Traffic Study
Matters related to an update on a citywide speed and safety traffic study. Mr. Gerardo Barrera, Public
Works Director and Mr. Dustin Qualls with Traffic Engineers

3. Adjourn Workshop
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REGULAR MEETING (6:30 p.m.)

4.

5.

10.

11.

Call Reqular Meeting to Order/Roll Call

Pledge of Allegiance

Older Americans and Volunteer Month Proclamation

Matters related to a proclamation for Older Americans and Volunteer Month. Recommendation:
Proclaim the Month of May 2021 as Older Americans and Volunteer Month. Mayor Bob Higley & Ms. Toby
Brooks, Senior Services Manager [see Proclamation]

Public Comments

This is an opportunity for citizens to speak to the Council relating to agenda and non-agenda items.
Speakers are required to register in advance and must limit their presentations to three minutes each.
If the topic the speaker wishes to address is on the agenda, the speaker can either speak at this time
or defer his/her comments until such time the item is discussed.

Speakers are advised that comments cannot be received on matters which are the subject of a public
hearing once the hearing has been closed. Public comments on matters on the agenda must be kept
relevant to the subject before the Council. The presiding officer shall rule on the relevance of
comments.

Persons making personal, impertinent, or slanderous remarks may be barred by the presiding officer
from further comment before the Council during the meeting. This rule does not prohibit criticism of
the City or criticisms of actions or omissions of the City.

COVID-19
Matters related to COVID-19. Recommended Action: Discuss and take any desired action. Mr. Aaron
Taylor, Fire Chief and Emergency Management Coordinator [see Agenda Memo 8]

Wastewater Treatment Plant Master Plan — Preliminary Engineering Report (PER)

Matters related to awarding a contract to complete the Preliminary Engineering Report (PER) for the
Wastewater Treatment Plan Master Plan. Recommended Action: Award contract to Kimely-Horn in the
amount not to exceed $300,000 and authorize the City Manager to execute the contract. Mr. Gerardo Barrera
Public Works Director [see Agenda Memo 9]

Virtual Gate Security System — Phase Il

Matters related to awarding a contract for Phase Il of the Virtual Gate project. Recommended Action:
Award contract for Phase Il of the Virtual Gate project to Minuteman Security Technologies in the amount not
to exceed $1,765,890 and authorize the City Manager to execute the contract. Mr. Ken Walker, Police Chief
[see Agenda Memo 10]

Consent Agenda

All Consent Agenda items listed are considered to be routine by the City Council and will be enacted
by one motion. There will be no separate discussion of these items unless a Council member
requests in which event the item will be removed from the Consent Agenda and considered in its
normal sequence on the agenda.

A. City Council Minutes
Approve Minutes of the regular meeting of March 22, 2021. [see Agenda Memo 11A]

B. Zoning Ordinance Amendment
Matters related to an ordinance amending the Zoning Ordinance. Recommended Action:
Approve ordinance amending the Zoning Ordinance on the second and final reading. Mr. Gerardo
Barrera, Public Works Director [see Agenda Memo 11B]
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C. Colonial Park Pool Concessions
Matters related to a contract for concessionaire services at Colonial Park Swimming Pool.
Recommended Action: Approve a one-year contract renewal with Jami’s Fine Foods for concessionaire
services at the Colonial Park Pool for 2021 season and authorize the City Manager to execute the
contract. Ms. Susan White, Parks and Recreation Director [see Agenda Memo 11C]

D. Agreement with Southside Place Relating to Virtual Gate Poles
Matters related an agreement with the City of Southside Place regarding City of West
University Place’s virtual gate poles within Southside Place’s right-of-way. Recommended
Action: Approve agreement between the City of West University Place and the City of Southside Plece
and authorize the Mayor to execute the final agreement. Mr. Ken Walker, Police Chief [see Agenda
Memo 11D]

E. Memorandum of Understanding with West U Baptist Church
Matters related to approval of an MOU with the Baptist Church. Recommended Action: Approve
and authorize the City Manager to execute the revised Memorandum of Understanding with the West
U Baptist Church. Mr. Gerardo Barrera, Public Works Director [see Agenda Memo 11E]

F. Budget Amendment — Upfitting Fire Marshal Vehicle
Matters related to approving an ordinance amending the 2021 Budget to authorize the
expenditure to upfit the City’s Fire Marshal vehicle. Recommended Action: Approve ordinance on
the first and final reading amending the 2021 Budget to appropriate $5,536 from the Vehicle
Replacement Fund for equipment upfit to the Fire Marshal vehicle. Mr. Aaron Taylor, Fire Chief [see
Agenda Memo 11F]

12. Senate Bill 1661 Relating to November Elections
Matters related to discussion regarding Senate Bill 1661. Recommended Action: Discuss and take any
desired action. Mr. Dave Beach, City Manager and Ms. Thelma Gilliam, City Secretary [see Agenda Memo
11G]

13. Recess Reqular Meeting and Convene into Executive Session
City Council will recess the regular meeting and convene into executive session in accordance with
the following provision of Chapter 551 of the Texas Government Code (TGC):

Section 551.072 — Closed meeting to deliberate regarding real property.

14. Adjourn Executive Session / Reconvene Regular Meeting
Matters related to any desired action resulting from the executive session. City Council may take
action on the matters discussed in Executive Session as deemed appropriate.

15. Adjourn Reqular Meeting

In compliance with the Americans with Disabilities Act, please contact City Secretary Thelma Gilliam at
713.662.5813 at least 24 hours prior to the meeting to see whether the City can arrange for accommodations
to assist in your participation in the meeting.

| certify that the attached amended notice and agenda of items to be considered by the West University Place City
Council on April _12t | 2021 was posted on the Municipal Building bulletin board on April __8h |, 2021, at
approximately _4:00 o’clock p.m.

Fhelma Q. Gilliam

(SEAL) Thelma A. Gilliam, City Secretary
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Older Americans and Volunteer Month - May 2021

WHEREAS, it is appropriate to honor our mature citizens for their many contributions to
the vitality and strength of our community; and

WHEREAS, senior citizens provide an excellent example of responsible citizenship for
future generations through their loyalty and dedication to the community; and

WHEREAS, through their experience and wisdom of a lifetime of hard work and
dedication, our community’s older residents are the sum and substance of much that has made
America great; and

WHEREAS, we owe older citizens our thanks and heartfelt salute, which can be
demonstrated by ensuring our community is a good place in which to mature and grow older - a
place where citizens can participate to the fullest and find encouragement, acceptance and
assistance; and

WHEREAS, through the support and advocacy of the West U Seniors Board and West U
Good Neighbor Team, West U senior citizens are able to continue to lead lives of independence and
dignity; and

WHEREAS, the entire community can effect positive change with any volunteer action no
matter how big or small; and

WHEREAS, volunteers are increasingly recognized as important partners with
government and industries in providing services to citizens; and

WHEREAS, volunteering efforts offer everyone, young and old, the opportunity to
participate in the life of their community and link their talents and resources to address some of
the major issues in our community; and

NOW, THEREFORE, BE IT RESOLVED THAT, I, Robert Higley, Mayor of the City of West
University Place, do hereby proclaim the month of May 2021 as Volunteer and Older Americans
Month in the City of West University Place, and I urge all citizens to celebrate this month and to
support the efforts of the Senior Services Board, Good Neighbor Team, Friends of West University
Place Parks, Parks and Recreation Board and other volunteer organizations that serve the greater
good of the West University Place community; and, I encourage all citizens to join me in
recognizing the value of older citizens in our community.

Robert Higley, Mayor

Date



AGENDA MEMO

Business of the City Council
City of West University Place, Texas

Meeting Date 03.22.2021 Agenda Item 8
Ap PLENE 19y N/A Presenter(s) A. Taylor, EMC, Fire Chief
City Manager
Reviewed by .
City Attorney N/A Department Fire
Subject COVID-19 Update
Attachments None
Expenditure Required: None
_ _ Amount Budgeted: None
FlnanC|aI_ Account Number: None
Information — — -
Additional Appropriation Required: | None
Additional Account Number: None

Executive Summary

Update and discussion between City Council and staff on COVID-19.

Recommended Action

Report and discussion purposes only, no action recommended.




AGENDA MEMO

Business of the City Council
City of West University Place, Texas

Meeting Date 4.12.2021 Agenda Item 9
Ap PHERES) 2 Yes Presenter(s) G.Barrera, Director
City Manager
Reviewed by .
City Attorney Yes Department Public Works
. Wastewater Treatment Plant Master Plan — Preliminary Engineering
Subject

Report (PER)

Attachments Professional Services Contract

Expenditure Required: $300,000
- Amount Budgeted: $1,800,000
Al Account Number: 340-7000-85001
Information — — -
Additional Appropriation Required: | None
Additional Account Number: None

Executive Summary
City Council approved the Wastewater Treatment Plant (WWTP) Master Plan at its meeting on April 27,
2020. The Master Plan is the initial assessment that sets the foundation for identifying necessary
technological and mechanical improvements at the treatment plant in future years.

The 2021 Budget allocated funds to complete the preliminary engineering report (PER), as well as, the
construction design for improvements and floodwater protection to the WWTP. The PER will explore
alternatives for future operational scenarios in the treatment of wastewater and provide a Capital
Improvement Plan for construction. Though not limited to these areas, the PER will examine:

e Equipment Selection e Agency Coordination with City of Houston
e Architectural and Civil Design and state regulatory agency

e Electrical System Design e Surveying and Geotechnical Reports

e Structural Design » Floodwater Protection

After extensive review of all qualifications, experience with similar projects and interviews, both City staff
and the City Engineer unanimously selected Kimley-Horn (KH) to complete the work associated with the
PER. The KH lead for his project has over 25 years of experience, has completed over 30 projects of similar
scope, and has staff prepared to begin work on the project immediately. Estimated completion for the
PER is 4 months.

Recommended Action
Staff recommends City Council award the contract to complete the Wastewater Treatment Plant Master
Plan Preliminary Engineering Report to Kimley-Horn in an amount no to exceed $300,000 and authorize
the City Manager to execute the contract.










































AGENDA MEMO

Business of the City Council
City of West University Place, Texas

Meeting Date April 12, 2021 Agenda Item 10

Approved by K. Walker, Chief
City Manager Yes SR, G. Barrera, Director
Reviewed by . .

City Attorney Yes Department Police, Public Works
Subject Virtual Gate Security System Phase Il

Attachments Standard Form of Agreement, Phase

Expenditure Required: 1,905,000
_ _ Amount Budgeted: 2,160,000
F|nanC|aI. Account Number: 333-7000-80100
Information

Additional Appropriation Required:

Additional Account Number:

Executive Summary
In 2017 Council authorized staff to develop a city wide security system that would install

cameras and license plate readers covering all entrances to the City. The cameras and license
plate readers will provide investigative tools for officers to search for suspect vehicles, stolen
or wanted vehicles and any other vehicle of law enforcement interest.

The project was divided into two phases.

e Phase | included fifteen locations of which seven have been installed. Eight additional
sites are located in the City of Houston and are awaiting permits. The Phase | cameras
are working as designed and have recently shown a 97.2 per cent accuracy rate.

« Phase Il includes twenty five locations all within the City of West University Place.

The contract for Phase | was awarded to Minuteman Security Technologies and in order ensure
the taxpayer received best value (time & money) on Phase Il. Staff negotiated with our current
contractor, who submitted a quote for Phase Il in the amount of $1,765,890.

As mentioned at the City Council workshop on March 22, upon award staff will issue a Notice
to Proceed for Phase Il no later than May 3, 2021 with an expected completion by the end of
2021.

Recommended Action
Staff recommends that City Council award the contract for Phase Il of the Virtual Gate Project
to Minuteman Security Technologies in the amount not to exceed $1,765,890, and authorize
the City Manager to execute the contract.



STANDARD FORM OF AGREEMENT

STATE OF TEXAS §
§
COUNTY OF HARRIS §
THIS AGREEMENT, entitled, Standard Form of Agreement (the “Agreement”), is made

and entered into this, the day of , 2021, by and between the CITY

OF WEST UNIVERSITY PLACE, TEXAS, duly incorporated and existing under and by virtue
of the Constitution of laws of the State of Texas, acting by and through the undersigned City
Manager, as attested to by the City Secretary of the CITY OF WEST UNIVERSITY PLACE,
TEXAS, thereunto duly authorized to do so, hereinafter referred to as “OWNER,” and
MINUTEMAN SECURITY TECHNOLOGIES, INC. hereinafter called “CONTRACTOR”.
WITNESSETH:

OWNER and CONTRACTOR, in consideration the mutual covenants hereinafter set forth,

agree as follows:
ARTICLE I. WORK

CONTRACTOR shall complete all Work as specified or indicated in the Contract Documents.
The Work, more specifically and completely described in the Request for Proposal, Performance
Specifications, and Construction Drawings, is generally described as follows: the design,
construction, and integration of an Automated License Plate Recognition System, furnishing and
installing security poles with Automatic License Plate Recognition sensors and PTZ surveillance
cameras, furnishing and installing network equipment, workstations and monitors, local network
switches at each pole, and all associated electrical equipment, configuration of the new switches,

furnishing and installing a pedestrian detection system, programming analytic rules for the
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Automated License Plate Recognition System, furnishing and installing a wireless backhaul

network system, and furnishing and installing a wireless mesh architecture network. The name of

the Project for which the Work will be completed is generally described as follows: City of West

University Place Virtual Gate System Phase — II.

ARTICLE II. ENGINEER

The Project has been designed by HATCH ASSOCIATES CONSULTANTS, INC., who is

hereinafter called “ENGINEER” and who is to act as OWNER'S representative, assumes all duties

and responsibilities and has the rights and authority assigned to ENGINEER in the Contract

Documents in connection with completion of the Work in accordance with the Contract

Documents.

3.1.

3.2

{00202954.docx }

ARTICLE III. CONTRACT TIME

The Work will be substantially completed within 211 calendar days from the date
when the Contract Time commences to run, such commencement to begin upon
OWNER'’S issuance to CONTRACTOR of a Notice to Proceed.

OWNER and CONTRACTOR recognize that time is of the essence of this
Agreement and that OWNER will suffer financial loss if the Work is not completed
within the times specified in Article 3.1 above, plus any extension thereof allowed
in accordance with the Contract Documents and OWNER’S written consent. They
also recognize the delays, expense and difficulties involved in proving in a legal or
arbitration proceeding the actual loss suffered by OWNER if the Work is not
completed on time. Accordingly, instead of requiring any such proof, OWNER and
CONTRACTOR agree that as liquidated damages for delay (but not as a penalty)

CONTRACTOR shall pay OWNER Four Hundred dollars ($400.00) for each day



that expires after the time specified in Article 3.1 for Substantial Completion until
the Work is substantially complete.

ARTICLE IV. CONTRACT PRICE.

OWNER agrees to pay CONTRACTOR for services rendered, upon receipt of a proper invoice

prepared by CONTRACTOR and within thirty (30) days after receipt and approval of same, in

current funds for the performance of the Agreement, in accordance with the Performance

Specifications, the amount not to exceed $1,765,900.

ARTICLE V. CONTRACTOR'S REPRESENTATIONS.

In order to induce OWNER to enter into this Agreement CONTRACTOR makes the following

representations:

5.1.

5.2
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CONTRACTOR has familiarized itself with the nature and extent of the Contract
Documents, Work, site, locality, and all local conditions and Laws and Regulations
that in any manner may affect cost, progress, performance or furnishing of the
Work.

CONTRACTOR has obtained and carefully studied (or assumes responsibility for
obtaining and carefully studying) all such examinations, investigations,
explorations, tests, reports and studies which pertain to the subsurface or physical
conditions at or contiguous to the site or otherwise may affect the cost, progress,
performance or furnishing of the Work as CONTRACTOR considers necessary for
the performance or furnishing of the Work at the Contract Price, within the Contract
Time and in accordance with the other terms and conditions of the Contract

Documents; and no additional examinations, investigations, explorations, tests,



5.3.

54.

5.5.

reports, studies or similar information or data are or will be required by
CONTRACTOR for such purposes.

CONTRACTOR has, or will have reviewed and checked all information and data
with respect to existing Underground Facilities at or contiguous to the site and
assumes responsibility for the accurate location of said Underground Facilities. No
additional examinations, investigations, explorations, tests, reports, studies or
similar information or data in respect of said Underground Facilities are or will be
required by CONTRACTOR in order to perform and furnish the Work at the
Contract Price, within the Contract Time and in accordance with the other terms
and conditions of the Contract Documents.

CONTRACTOR has correlated the results of all such observations, examinations,
investigations, explorations, tests, reports and studies with the terms and conditions
of the Contract Documents.

CONTRACTOR has given ENGINEER written notice of all conflicts, errors or
discrepancies that he has discovered in the Contract Documents and the written
resolution thereof by ENGINEER is acceptable to CONTRACTOR.

ARTICLE VI. CONTRACT DOCUMENTS

The Contract Documents which comprise the entire agreement between OWNER and

CONTRACTOR concerning the Work, and hereby incorporated into this Agreement, consist of

the following documents, which pertain to the City of West University Place Virtual Gate System

Phase — 1:

6.1.

6.2.

{00202954.docx }

Standard Form of Agreement

Performance and Payment Bonds (* bonds to be submitted after award)



6.3.

6.4.

6.6.

General Conditions
Performance Specifications

Construction Drawings (to be provided by Engineer)

The following which may be delivered or issued after the Effective Date of the Agreement and are

not attached hereto: All Written Amendments and other documents amending, modifying, or

supplementing the Contract Documents pursuant to Section 32 of the General Conditions.

There are no Contract Documents other than those listed above in this Article VI. The Contract

Documents may only be amended, modified or supplemented as provided in Section 32 of the

General Conditions.

7.1.

7.2.

7.3.

{00202954.docx }

ARTICLE VII. MISCELLANEOUS.

Terms used in this Agreement which are defined in Section 1 of the General
Conditions will have the meanings indicated in the General Conditions.

No assignment by a party hereto of any rights under or interests in the Contract
Documents will be binding on another party hereto without the written consent of
the party sought to be bound; and specifically but without limitation moneys that
may become due and moneys that are due may not be assigned without such consent
(except to the extent that the effect of this restriction may be limited by law), and
unless specifically stated to the contrary in any written consent to an assignment
no assignment will release or discharge the assignor from any duty or responsibility
under the Contract Documents.

OWNER and CONTRACTOR each binds itself, its partners, successors, assigns

and legal representatives to the other party hereto, its partners, successors, assigns



7.4

7.5

7.6
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and legal representatives in respect of all covenants, agreements and obligations
contained in the Contract Documents.

Pursuant to Section 2252.908 of the Texas Government Code, CONTRACTOR
will file Form 1295 — Certificate of Interested Parties electronically via the Texas
Ethics Commission website (https://www.ethics.state.tx.us/main/file.htm).
CONTRACTOR will be required to create a profile on the site. Once the form is
submitted electronically, CONTRACTOR will print, sign, have the form notarized,

and submit it to OWNER as part of this Agreement.

Pursuant to Chapter 2270, Texas Government Code, CONTRACTOR hereby
verifies that it does not boycott Israel and will not boycott Israel through the term
of this Agreement. For purposes of this verification, "Boycott Israel" means
refusing to deal with, terminating business activities with, or otherwise taking any
action that is intended to penalize, inflict economic harm on, or limit commercial
relations specifically with Israel, or with a person or entity doing business in Israel
or in an Israeli-controlled territory, but does not include an action made for ordinary

business purposes.

Pursuant to Chapter 2252, Texas Government Code, CONTRACTOR represents
and certifies that, at the time of execution of this Agreement neither
CONTRACTOR, nor any wholly owned subsidiary, majority-owned subsidiary,
parent company or affiliate of the same (i) engages in business with Iran, Sudan, or
any foreign terrorist organization as described in Chapter 806 or 807 of the Texas
Government Code, or Subchapter F of Chapter 2252 of the Texas Government

Code, or (ii) is a company listed by the Texas Comptroller of Public Accounts under



Sections 806.051, 807.051, or 2252.153 of the Texas Government Code. The term
“foreign terrorist organization” in this paragraph has the meaning assigned to such

term in Section 2252.151 of the Texas Government Code.

The undersigned person executing this Agreement and all other documents executed
simultaneously herewith, does certify and attest that he or she is executing the same in his or her

capacity as herein stated as an officer of said organization.

{00202954.docx } 7



IN WITNESS WHEREOF, the City Manager of the OWNER, the CITY OF WEST
UNIVERSITY PLACE, TEXAS, as attested to by the City Secretary of the CITY OF WEST
UNIVERSITY PLACE, TEXAS, hereunto, has executed this AGREEMENT in the year and
date first above written, under the authority granted to them by the City Council of the CITY OF

WEST UNIVERSITY PLACE, TEXAS, the day of ,2021

CITY OF WEST UNIVERSITY PLACE,
TEXAS

Dave Beach, City Manager
City of West University Place, Texas

ATTEST:

Thelma Gilliam, City Secretary
City of West University Place, Texas

APPROVED AS TO FORM:

Scott Bounds, City Attorney
City of West University Place, Texas
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IN WITNESS WHEREOF, the CONTRACTOR, whose name is hereinafter set out,
does certify and attest that he or she has executed this Agreement in his or her capacity as herein

stated, for and on behalf of said organization, and that he or she has authority to do so.

MINUTEMAN SECURITY
TECHNOLOGIES, INC.

Printed Name:
Title:

WITNESS:

Printed Name:
Title:

{00202954.docx } 9



PERORMANCE AND PAYMENT BONDS
(BONDS TO BE SUBMITTED AFTER AWARD)



GENERAL CONDITIONS



City of West University Place

Virtual Gate GENERAL CONDITIONS
GENERAL CONDITIONS
Table of Contents
1 Definitions 17 Subsurface Conditions And Structures
2. Additional Instructions and Detail Drawings 18 Suspension of Work; Termination and Delay
3 Schedules. Reports and Records 19 Payments to Contractor
4 Intent, Interpretation, Etc. 20 Acceptance of Final Payment as Release
5 Shop Drawings 21 Insurance
6 Materials. Services and Facilities 22 Contract Security
7 Inspection and Testing 23 Assignments
8 Substitutions. 24 Indemnification and Release
9 Patents 25 Separate Contracts
10 Surveys. Permits. Regulations, Dewatering 26 Subcontracting
11 Protection of Work. Property. Persons 27 Engineer's Authority
12 Supervision by Contractor; Workers 28 Land and Rights-of-Way
13 Changes in the Work 29 Warranty; Repair Agreement
14 Changes in Contract Price 30 Mediation
15 Time for Completion and Liquidated Damages 31 Taxes
16 Correction of Work 32 Miscellaneous
Appendix: Prevailing Wage Rates

1.0 DEFINITIONS.

Wherever used in the CONTRACT DOCUMENTS, the following terms shall have the meanings

indicated, which shall be applicable to both the singular and plural thereof:

--- ADDENDA - Written or graphic instruments issued prior to the execution of the
Agreement which modify or interpret the CONTRACT DOCUMENTS, DRAWINGS and
SPECIFICATIONS, by additions, deletions, clarifications or corrections.

— AGREEMENT - Either the document containing the formal signatures of the parties, or
the entire CONTRACT DOCUMENTS, depending upon the context where used.

- BID - The offer or proposal of the CONTRACTOR submitted on the prescribed form
setting forth the prices for the WORK to be performed.

--- BONDS - Bid, Performance, Maintenance and Payment Bonds and other instruments of
security, furnished by the CONTRACTOR and its surety in accordance with the
CONTRACT DOCUMENTS.

- CHANGE ORDER - A written order to the CONTRACTOR authorizing an addition,
deletion or revision in the WORK within the general scope of the CONTRACT
DOCUMENTS, or authorizing an adjustment in the CONTRACT PRICE or CONTRACT
TIME.

- CONTRACT DOCUMENTS - See Agreement.

- CONTRACT PRICE - See Agreement.

- CONTRACT TIME - The number of calendar days stated in the CONTRACT
DOCUMENTS for the completion of the WORK.

- CONTRACTOR - The person, firm or corporation with whom the OWNER has executed
the Agreement.

--- DAY — A calendar day, unless specifically described as a “business day”.

--- DRAWINGS - The part of the CONTRACT DOCUMENTS which show the
characteristics and scope of the WORK to be performed and which have been prepared or
approved by the ENGINEER.

Phase 11 West U GC - 1



City of West University Place
Virtual Gate GENERAL CONDITIONS

ENGINEER - The person, firm or corporation named as such in the CONTRACT
DOCUMENTS.

FIELD ORDER - A written order effecting a change in the WORK not involving an
adjustment in the CONTRACT PRICE or an extension of the CONTRACT TIME, issued
by the ENGINEER to the CONTRACTOR during construction.

NOTICE TO PROCEED - Written communication issued by the OWNER to the
CONTRACTOR authorizing it to proceed with the WORK and establishing the date of
commencement of the WORK.

OWNER - See Agreement.

CONTRACT - The undertaking to be performed as provided in the CONTRACT
DOCUMENTS.

RESIDENT PROJECT REPRESENTATIVE - The authorized representative of the
OWNER who is assigned to the CONTRACT site or any part thereof.

SHOP DRAWINGS - All drawings, diagrams, illustrations, brochures, schedules and other
data which are prepared by the CONTRACTOR, a SUBCONTRACTOR, manufacturer,
SUPPLIER or distributor, which illustrate how specific portions of the WORK shall be
fabricated or installed.

SPECIFICATIONS - A part of the CONTRACT DOCUMENTS consisting of written
descriptions of a technical nature of materials, equipment, construction systems, standards
and workmanship.

SUBCONTRACTOR - An individual, firm or corporation having a direct contract with the
CONTRACTOR or with any other SUBCONTRACTOR for the performance of a part of
the WORK at the site. The term includes SUBCONTRACTORS on any tier.
SUPPLEMENTAL GENERAL CONDITIONS - Modifications to General Conditions
required by a Federal agency for participation in the CONTRACT and approved by the
agency in writing prior to inclusion in the CONTRACT DOCUMENTS, and such
requirements that may be imposed by applicable state or federal laws, which are deemed
to be a part of the CONTRACT DOCUMENTS, even if not listed or attached, to the extent
imposed by such laws.

SUPPLIER - Any person or organization who supplies materials or equipment for the
WORK, including that fabricated to a special design, but who does not perform labor at
the site.

WORK - All material, supplies, tools, equipment, labor, services and all other items
necessary for completion of the CONTRACT in accordance with the CONTRACT
DOCUMENTS. See, also, Section 4.

WRITTEN NOTICE - A notice: (i) to any entity mentioned in this Agreement relative to
any part of this Agreement, (ii) in writing and (iii) posted by certified or registered mail to
the said entity at its last given address, or delivered in person to said entity or its authorized
representative on the WORK, at which time it is considered delivered and the service
thereof completed.

2.0 ADDITIONAL INSTRUCTIONS

2.1 The CONTRACTOR may be furnished additional instructions, by the ENGINEER, as

necessary to carry out the WORK required by the CONTRACT DOCUMENTS. The
CONTRACTOR must pay the cost of copies in excess of two.

2.2 The additional instruction thus supplied will become a part of the CONTRACT
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City of West University Place
Virtual Gate GENERAL CONDITIONS

DOCUMENTS. The CONTRACTOR shall carry out the WORK in accordance with the additional
detail drawings and instructions.

3.0 SCHEDULES, REPORTS AND RECORDS

3.1 The CONTRACTOR shall submit to the ENGINEER and OWNER such schedule of
quantities and costs, progress schedules, payrolls, reports, estimates, records and other data where
applicable as are required by the CONTRACT DOCUMENTS for the WORK to be performed.

3.2 Prior to the first partial payment estimate the CONTRACTOR shall submit construction
progress schedules showing the order in which it proposes to carry on the WORK, including dates
at which it will start the various parts of the WORK, estimated date of completion of each part
and, as applicable:

3.2.1. The dates at which special detail drawings will be required;
and

3.2.2. Respective dates for submission of SHOP DRAWINGS, the
beginning of manufacture, the testing and the installation of materials,
supplies and equipment.

3.3 The CONTRACTOR shall also submit a schedule of payments that it anticipates it will
earn during the course of the WORK.

4.0 INTENT, INTERPRETATION, ETC.

4.1 The intent of the CONTRACT DOCUMENTS is that the CONTRACTOR shall
furnish: (i) all labor, materials, tools, equipment, and transportation necessary for the proper
execution of the WORK in accordance with the CONTRACT DOCUMENTS, and (ii) all
incidental items necessary or customary for completion of the CONTRACT in an acceptable
manner, ready for use, occupancy and operation by the OWNER. In addition, the CONTRACTOR
shall perform the other duties required by the CONTRACT DOCUMENTS.

4.2 In case of: (i) any discrepancies or differences between CONTRACT DOCUMENTS
and actual conditions, or (ii) any discrepancies, conflicts, inconsistencies or ambiguities within or
among the CONTRACT DOCUMENTS, the ENGINEER shall determine the true meaning of the
CONTRACT DOCUMENTS. The ENGINEER may issue written interpretations or corrections,
in writing, to reflect the true meaning. In determining the true meaning, the ENGINEER is not
required to give precedence to any particular CONTRACT DOCUMENT (or type of CONTRACT
DOCUMENT), but instead, the ENGINEER may determine that any one (or more) of the
CONTRACT DOCUMENTS controls and should be given precedence.

4.3 The CONTRACTOR shall report to the ENGINEER and OWNER, in writing, the
following circumstances as soon as practicable after they come to the CONTRACTOR’s attention:
(1) any discrepancies or differences found between CONTRACT DOCUMENTS and site
conditions, and (ii) any discrepancies, conflicts, inconsistencies or ambiguities within or among
the CONTRACT DOCUMENTS. Any WORK done by the CONTRACTOR after becoming
aware of any such discrepancies, differences, inconsistencies, conflicts or ambiguities shall be
done at the CONTRACTOR'S risk.

5.0 SHOP DRAWINGS

5.1 The CONTRACTOR shall provide SHOP DRAWINGS as may be necessary for the
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prosecution of the WORK as required by the CONTRACT DOCUMENTS. The ENGINEER shall
promptly review all SHOP DRAWINGS. The ENGINEER'S approval of any SHOP DRAWING
shall not release the CONTRACTOR from responsibility for deviations from the CONTRACT
DOCUMENTS. The approval of any SHOP DRAWING which substantially deviates from the
requirement of the CONTRACT DOCUMENTS is not effective unless evidenced by a CHANGE
ORDER.

5.2 When submitted for the ENGINEER'S review, SHOP DRAWINGS shall bear the
CONTRACTOR'S certification that it has reviewed, checked and approved the SHOP
DRAWINGS and that they are in conformance with the requirements of the CONTRACT
DOCUMENTS.

5.3 Portions of the WORK requiring a SHOP DRAWING or sample submission shall not
begin until the SHOP DRAWING or submission has been approved by the ENGINEER. A copy
of each approved SHOP DRAWING and each approved sample shall be kept in good order by the
CONTRACTOR at the site and shall be available to the ENGINEER.

6.0 MATERIALS, SERVICES AND FACILITIES

6.1 It is understood that, except as otherwise specifically stated in the CONTRACT
DOCUMENTS, the CONTRACTOR shall provide and pay for all materials, labor, tools,
equipment, water, light, power, transportation, supervision, temporary construction of any nature,
and all other services and facilities of any nature whatsoever necessary to execute, complete, and
deliver the WORK within the specified time.

6.2 Materials and equipment shall be so stored as to insure the preservation of their quality
and fitness for the WORK. Stored materials and equipment to be incorporated in the WORK shall
be located so as to facilitate prompt inspection.

6.3 Manufactured articles, materials and equipment shall be applied, installed, connected,
erected, used, cleaned and conditioned as directed by the manufacturer.

6.4 Materials, supplies and equipment shall be in accordance with samples submitted by
the CONTRACTOR and approved by the ENGINEER.

6.5 Materials, supplies or equipment to be incorporated into the WORK shall not be
purchased by the CONTRACTOR or the SUBCONTRACTOR subject to a chattel mortgage or
under a conditional sale contract or other agreement by which an interest is retained by the seller.

7.0 INSPECTION AND TESTING

7.1 All materials and equipment shall be subject to adequate inspection and testing in
accordance with generally accepted standards, as required and defined in the CONTRACT
DOCUMENTS.

7.2 The OWNER shall provide all inspection and testing services not required by the
CONTRACT DOCUMENTS.

7.3 The CONTRACTOR shall provide at its expense the testing and inspection services
required by the CONTRACT DOCUMENTS.

7.4 If the CONTRACT DOCUMENTS, laws, ordinances, rules, regulations or orders of
any public authority having jurisdiction require any WORK to specifically be inspected, tested, or
approved by someone other than the CONTRACTOR, the CONTRACTOR will give the
ENGINEER timely WRITTEN NOTICE of readiness. The CONTRACTOR will then furnish the
ENGINEER the required certificates of inspection, testing or approval.
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7.5 Inspections, tests or approvals by the ENGINEER or others shall not relieve the
CONTRACTOR from its obligations to perform the WORK in accordance with the requirements
of the CONTRACT DOCUMENTS.

7.6 The ENGINEER, the OWNER and their representatives will at all times have access
to the WORK. In addition, authorized representatives and agents of any participating Federal or
state agency shall be permitted to inspect all work, materials, payrolls, records of personnel,
invoices of materials, and other relevant data and records. The CONTRACTOR will provide
proper facilities for such access and observation of the WORK and also for any inspection, or
testing thereof.

7.7 If any WORK is covered before being observed by the ENGINEER, it must, if
requested by the ENGINEER, be uncovered for observation and replaced at the CONTRACTOR'S
expense. This does not apply if the ENGINEER approves covering the Work, in writing, without
prior observation.

7.8 If the ENGINEER considers it necessary or advisable that covered-up WORK (that has
been observed, or approved, as provided above) be observed, inspected or tested, the
CONTRACTOR, at the ENGINEER'S request, will uncover, expose or otherwise make available
for observation, inspection or testing as the ENGINEER may require, that portion of the WORK
in question, furnishing all necessary labor, materials, tools, and equipment. If it is found that such
WORK is defective, the CONTRACTOR will bear all the expenses of such uncovering, exposure,
observation, inspection and testing and of satisfactory reconstruction. If, however, such WORK is
not found to be defective, the CONTRACTOR will be allowed an increase in the CONTRACT
PRICE or an extension of the CONTRACT TIME, or both, directly attributable to such
uncovering, exposure, observation, inspection, testing and reconstruction and an appropriate
CHANGE ORDER shall be issued.

8.0 SUBSTITUTIONS

8.1 Whenever a material, article or piece of equipment is identified on the DRAWINGS or
SPECIFICATIONS by reference to brand name or catalogue number, it shall be understood that
this is referenced for the purpose of defining the performance or other salient requirements and
that other products of equal capacities, quality and function shall be considered. The
CONTRACTOR may recommend the substitution of a material, article, or piece of equipment of
equal substance and function for those referred to in the CONTRACT DOCUMENTS by reference
to brand name or catalogue number, and if, in the opinion of the ENGINEER, such material, article,
or piece of equipment is of equal substance and function to that specified, the ENGINEER may
approve its substitution and use by the CONTRACTOR. Any cost differential shall be deductible
from the CONTRACT PRICE and the CONTRACT DOCUMENTS shall be appropriately
modified by CHANGE ORDER. The CONTRACTOR warrants that if substitutes are approved,
no major changes in the function or general design of the PROJECT will result. Incidental changes
or extra component parts required to accommodate the substitute will be made by the
CONTRACTOR without an increase in the CONTRACT PRICE or CONTRACT TIME.

9.0 PATENTS

9.1 The CONTRACTOR shall pay all applicable royalties and license fees. It shall defend
all suits or claims for infringement of any patent rights and save the OWNER harmless from loss
on account thereof, except that the OWNER shall be responsible for any such loss when a
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particular process, design, or the product of a particular manufacturer or manufacturers is
specified, however if the CONTRACTOR has reason to believe that the design, process or product
specified is an infringement of a patent, shall be responsible for such loss unless it promptly gives
such information to the ENGINEER.

10.0 SURVEYS, PERMITS, REGULATIONS, DEWATERING

10.1 Permits and licenses of a temporary nature necessary for the prosecution of the WORK
(including all municipal construction and occupancy permits) shall be secured and paid for by the
CONTRACTOR unless otherwise specifically stated elsewhere in the other CONTRACT
DOCUMENTS. Permits, licenses and easements of a permanent nature shall be secured and paid
for by the OWNER, unless otherwise specified.

10.2 The CONTRACTOR shall give all notices and comply with all laws, ordinances, rules
and regulations (including municipal ordinances and regulations) bearing on the conduct of the
WORK as drawn and specified. If the CONTRACTOR observes that the CONTRACT
DOCUMENTS are at variance therewith, it shall promptly notify the ENGINEER and OWNER
in writing, and any necessary changes shall be adjusted as provided in Section 14.

11. PROTECTION OF WORK, PROPERTY AND PERSONS

11.1 The CONTRACTOR will be responsible for initiating, maintaining and supervising
all safety precautions and programs in connection with the WORK. CONTRACTOR shall take all
necessary precautions for the safety of, and will provide the necessary protection to prevent
damage, injury or loss to: (i) all employees on the WORK and other persons who may be affected
thereby, (i1) all the WORK, (iii) all materials or equipment to be incorporated therein, whether in
storage on or off the site, and (iv) other property at the site or adjacent thereto, including trees,
shrubs, lawns, flower beds, irrigation systems, landscaping structures, walks, sidewalks, curbs,
gutters, driveways, pavement, roadways, utilities, pipes, meters, valves, cables, wires, vaults,
equipment and other plants, structures and equipment not specifically designated for removal,
relocation or replacement in the course of construction.

11.2 The CONTRACTOR will comply with all applicable laws, ordinances, rules,
regulations and orders of any public body having jurisdiction. It will erect and maintain, as required
by the conditions and progress of the WORK, all necessary safeguards for safety and protection.
It will notify owners of adjacent utilities and similar facilities when prosecution of the WORK may
affect them. The CONTRACTOR will remedy all damage, injury or loss to any property caused,
directly or indirectly, in whole or in part, by the CONTRACTOR, any SUBCONTRACTOR or
anyone directly or indirectly employed by any of them or anyone for whose acts any of them may
be liable, except damage or loss attributable to acts or omissions of the OWNER or the
ENGINEER or anyone employed by either of them or anyone for whose acts either of them may
be liable, and not attributable, directly or indirectly, in whole or in part, to the fault or negligence
of the CONTRACTOR. Required remedial action must start at once when the damage, injury or
loss is brought to the attention of the CONTRACTOR (unless the Engineer by WRITTEN
NOTICE authorizes postponing the start) and shall be completed as soon as practicable. This does
not prevent the CONTRACTOR from asserting, in good-faith, that it is not required to take
remedial action in a particular case, and the ENGINEER will normally allow postponement of the
start of remedial action to resolve such cases, provided that postponement will not make the loss,
damage or injury greater or worse.
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11.3 In emergencies affecting the safety of persons or the WORK or property at the site or
adjacent thereto, the CONTRACTOR, without special instruction or authorization from the
ENGINEER or OWNER, shall act to prevent threatened damage, injury or loss. It will give the
ENGINEER and OWNER prompt WRITTEN NOTICE of any significant changes in the WORK
or deviations from the CONTRACT DOCUMENTS caused thereby, and a CHANGE ORDER
shall thereupon be issued covering the changes and deviations involved, to the extent they are
reasonable and necessary. However, unless otherwise agreed to by the OWNER, no increase in the
CONTRACT PRICE will be authorized.

12.0 SUPERVISION BY CONTRACTOR; WORKERS

12.1 The CONTRACTOR will supervise and direct the WORK. It will be solely
responsible for the means, methods, techniques, sequences and procedures.

12.3 The CONTRACTOR agrees to employ only orderly and competent workers, skillful
in the performance of the tasks required under this Agreement, who will apply their best efforts to
the WORK. Whenever the ENGINEER shall inform the CONTRACTOR that any workers on the
WORK, in the ENGINEER’s opinion, do not meet all these requirements, the CONTRACTOR
agrees to replace such workers and not return them to the WORK without the ENGINEER’s
written consent.

12.4 The CONTRACTOR shall pay the prevailing rate of per diem wages using the
prevailing wage rate as determined by the United States Department of Labor in accordance with
the Davis-Bacon Act (40 U.S.C. Section 276a et seq.) unless different prevailing wages are
specified elsewhere in the CONTRACT DOCUMENTS in accordance with Tex. Gov’t Code
Chapter 2258.

13.0 CHANGES IN THE WORK

13.1 The OWNER may at any time, as the need arises order changes within the scope of
the WORK without invalidating the Agreement. If such changes increase or decrease the amount
due under the CONTRACT DOCUMENTS, or in the time required for performance of the WORK,
an equitable adjustment shall be authorized by CHANGE ORDER (unless otherwise specified in
the CONTRACT DOCUMENTS).

13.2 The ENGINEER, also, may at any time, by issuing a FIELD ORDER, make changes
in the details of the WORK. The CONTRACTOR shall proceed with the performance of any
changes in the WORK so ordered by the ENGINEER unless the CONTRACTOR believes that
such FIELD ORDER entitles it to a change in CONTRACT PRICE or TIME, or both, in which
event it shall immediately give the ENGINEER WRITTEN NOTICE thereof. After giving such a
WRITTEN NOTICE, the CONTRACTOR may suspend work on the changes, unless they are re-
ordered by CHANGE ORDER. (Note: The issuance of such a change order is not an admission
that a change in CONTRACT PRICE or CONTRACT TIME is justified.) The CONTRACTOR
shall document the basis for any change it requests in CONTRACT PRICE or TIME within thirty
(30) days.

13.3 CONTRACTOR must execute changes ordered by CHANGE ORDER but may, by
WRITTEN NOTICE, reserve the right to contest the adjustment to CONTRACT PRICE and
CONTRACT TIME. See Sections 14 and 15, below.
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14.0 CHANGES IN CONTRACT PRICE

14.1 The CONTRACT PRICE may change only by CHANGE ORDER. The amount of
change shall be determined, for each changed WORK item, by one of the following methods,
applied in the order of precedence listed below (unless otherwise specified in the CONTRACT
DOCUMENTS):

-- Value agreed upon by CONTRACTOR and OWNER.

-- Prices in the CONTRACT DOCUMENTS.

-- Actual field cost plus fifteen (15) per cent. "Actual field cost" is the cost of labor,
field supervision, materials, supplies and field equipment. Each cost item must be
reasonable, necessary and not more than generally prevailing contractor costs in the
area.

142 THE CONTRACTOR SHALL RECEIVE NO COMPENSATION FOR
DELAYS OR HINDRANCES TO THE WORK, EXCEPT WHEN DIRECT AND
UNAVOIDABLE EXTRA COST TO THE CONTRACTOR IS CAUSED BY THE
FAILURE OF THE OWNER TO PROVIDE MATERIAL, IF ANY, WHICH IS TO BE
FURNISHED BY THE OWNER. WHEN SUCH EXTRA COMPENSATION IS CLAIMED,
A WRITTEN STATEMENT THEREOF SHALL BE PRESENTED BY THE
CONTRACTOR TO THE ENGINEER AND OWNER, AND IF BY THE ENGINEER
FOUND TO BE CORRECT, SHALL BE APPROVED AND REFERRED TO THE
OWNER’S GOVERNING BODY FOR FINAL APPROVAL OR DISAPPROVAL, AND
THE ACTION THEREON BY THE GOVERNING BODY SHALL BE FINAL AND
BINDING. IF DELAY IS CAUSED BY SPECIFIC ORDERS GIVEN BY THE ENGINEER
TO STOP OR SUSPEND WORK, OR BY THE PERFORMANCE OF EXTRA WORK, OR
BY THE FAILURE OF THE OWNER TO PROVIDE MATERIAL, INFORMATION OR
NECESSARY INSTRUCTIONS FOR CARRYING ON THE WORK, SUCH DELAY
WILL ENTITLE THE CONTRACTOR TO AN EQUIVALENT EXTENSION OF TIME,
ITS APPLICATION FOR WHICH SHALL, HOWEVER, BE SUBJECT TO THE
APPROVAL BY THE OWNER’S GOVERNING BODY; AND NO SUCH EXTENSION OF
TIME SHALL RELEASE THE CONTRACTOR OR THE SURETY ON ITS BONDS OR
OTHER OBLIGATIONS HEREUNDER, WHICH SHALL REMAIN IN FULL FORCE.
IN NO EVENT WILL THE OWNER BE LIABLE FOR ANY MONEY DAMAGES FOR
ANY SUCH DELAY.

15.0 TIME FOR COMPLETION; LIQUIDATED DAMAGES

15.1 The date of beginning and the time for completion of the WORK are essential
conditions of the CONTRACT DOCUMENTS and the WORK embraced shall be commenced on
a date specified in the NOTICE TO PROCEED.

15.2 The CONTRACTOR will proceed with the WORK at such rate of progress to insure
full completion within the CONTRACT TIME. It is expressly understood and agreed, by and
between the CONTRACTOR and the OWNER, that the CONTRACT TIME for the completion
of the WORK described herein is a reasonable time, taking into consideration the climatic and
economic conditions and other factors prevailing in the locality of the WORK.

15.3 If the CONTRACTOR fails to complete the WORK within the CONTRACT TIME
or extension of time granted by the OWNER, then the CONTRACTOR will pay to the OWNER
(and the OWNER may withhold from CONTRACTOR) the amount for liquidated damages at the
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rate specified in the Agreement for each calendar day that the WORK remains uncompleted after
the time stipulated in the CONTRACT DOCUMENTS. However, after the CONTRACTOR
achieves substantial completion, the rate of liquidated damages is reduced by multiplying it by a
fraction, as follows: (i) the numerator is the value of those portions of the PROJECT that are not
fully completed, or that the OWNER cannot use or benefit from the same as fully completed
portions, or that must be replaced, corrected or modified to comply with this CONTRACT, and
(i1) the denominator is the CONTRACT PRICE for the entire PROJECT. The ENGINEER shall
determine the affected portions and estimate values for this purpose. In this paragraph, “substantial
completion” means that the CONTRACTOR has completed substantially all of the WORK so that
the OWNER can use and obtain the benefit of the whole PROJECT in substantially the same
manner as if it were fully completed.

15.4 The CONTRACTOR shall not be charged with liquidated damages or any excess cost
to the extent the delay in completion of the WORK is due to the following, but only if the
CONTRACTOR has immediately given WRITTEN NOTICE of the beginning of such a delay
(and its cause) to the ENGINEER:

15.4.1 To any preference. priority or allocation order duly issued by the
OWNER.

15.4.2 To unforeseeable causes beyond the control and without the fault or
negligence of the CONTRACTOR, including but not restricted to, acts of
God. or of the public enemy, acts of the OWNER, acts of another
CONTRACTOR in the performance of a contract with the OWNER, fires,
floods, epidemics quarantine restrictions, strikes, freight embargoes and
abnormal and unforeseeable weather; and

15.4.3 To any delays of SUBCONTRACTORS occasioned by any of the causes
specified in paragraphs 15.4.1 and 15.4.2 of this article.

16.0 CORRECTION OF WORK

16.1 The CONTRACTOR shall promptly remove from the premises all WORK rejected
by the ENGINEER for failure to comply with the CONTRACT DOCUMENTS, whether
incorporated in the construction or not, and the CONTRACTOR shall promptly replace and
reexecute the WORK in accordance with the CONTRACT DOCUMENTS and without expense
to the OWNER and shall bear the expense of making good all WORK of others destroyed or
damaged by such removal or replacement.

16.2 All removal and replacement WORK shall be done at the CONTRACTOR'S expense.
If the CONTRACTOR does not take action to remove such rejected WORK within ten (10) days
after receipt of WRITTEN NOTICE, the OWNER may remove such WORK and store the
materials at the expense of the CONTRACTOR.

17.0 SUBSURFACE CONDITIONS AND STRUCTURES — Not Applicable

18.0 SUSPENSION OF WORK, TERMINATION AND DELAY

18.1 The OWNER may suspend the WORK or any portion thereof for a period of not more
than ninety (90) days or such further time as agreed upon by the CONTRACTOR, by WRITTEN
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NOTICE to the CONTRACTOR and the ENGINEER, which notice shall fix the date on which
WORK shall be resumed. The CONTRACTOR will resume that WORK on the date so fixed. The
CONTRACTOR will be allowed an extension of the CONTRACT TIME, directly attributable to
any suspension.

18.2 If the CONTRACTOR is adjudged a bankrupt or insolvent, or if it makes a general
assignment for the benefit of its creditors, or if a trustee or receiver is appointed for the
CONTRACTOR or for any of its property, or if it files a petition to take advantage of any debtor's
act, or to reorganize under the bankruptcy or applicable laws, or if it repeatedly fails to supply
sufficient skilled workmen or suitable materials or equipment, or if it repeatedly fails to make
prompt payments to SUBCONTRACTORS or for labor, materials or equipment or if it disregards
laws, ordinances, rules, regulations or orders of any public body having jurisdiction of the WORK
or if it disregards the authority of the ENGINEER, or if it otherwise violates any provision of the
CONTRACT DOCUMENTS, then the OWNER may, without prejudice to any other right or
remedy and after giving the CONTRACTOR and its surety a minimum of ten (10) days from
delivery of a WRITTEN NOTICE, terminate the services of the CONTRACTOR and take
possession of the CONTRACT and of all materials, equipment, tools, construction equipment and
machinery thereon owned by the CONTRACTOR, and finish the WORK by whatever method it
may deem expedient. In such case the CONTRACTOR shall not be entitled to receive any further
payment until the WORK is finished. If the unpaid balance of the CONTRACT PRICE exceeds
the direct and indirect costs of completing the CONTRACT, including compensation for additional
professional services, such excess shall be paid to the CONTRACTOR. If such costs exceed such
unpaid balance, the CONTRACTOR will pay the difference to the OWNER. Such costs incurred
by the OWNER will be determined by the ENGINEER and incorporated in a CHANGE ORDER.

18.3 Where the CONTRACTOR’S services have been so terminated by OWNER, said
termination shall not affect any right of OWNER against CONTRACTOR then existing or which
may thereafter accrue. Any retention or payment of monies by OWNER due CONTRACTOR will
not release CONTRACTOR from compliance with the CONTRACT DOCUMENTS.

18.4 After ten (10) days from delivery of a WRITTEN NOTICE to CONTRACTOR,
OWNER may, without cause and without prejudice to any other right or remedy, elect to abandon
the CONTRACT and terminate the CONTRACT. In such case, CONTRACTOR shall be paid for
all WORK executed and reasonable expenses sustained, plus reasonable profit on the part
executed, less cost savings.

18.5 If, through no act or fault of the CONTRACTOR, the WORK is suspended for a period
of more than ninety (90) days by the OWNER or under an order of court or other public authority,
or the ENGINEER fails to act on any request for payment within thirty (30) days after it is
submitted and drawn to the attention of the ENGINEER, or the OWNER fails to pay the
CONTRACTOR substantially the amount of any sum required to be paid by the CONTRACT
DOCUMENTS, then the CONTRACTOR may, terminate the CONTRACT and recover from the
OWNER payment for all WORK executed and all expenses sustained, but only if: (i) the
CONTRACTOR first gives the OWNER and ENGINEER WRITTEN NOTICE of such
suspension or failure and proposed termination, and (ii) the suspension or failure is not cured
within thirty (30) days following receipt of the notices. In addition and in lieu of terminating the
CONTRACT, if the ENGINEER has failed to act on a request for payment or if the OWNER has
failed to make any payment as aforesaid, the CONTRACTOR may, after ten (10) days' WRITTEN
NOTICE to the the ENGINEER and OWNER, and if the failure is not cured within that ten (10)-
day period, suspend the WORK until it has been paid all amounts then due.

18.6 If the performance of all or any portion of the WORK is suspended, delayed, or
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interrupted as a result of a failure of the ENGINEER or OWNER to act within the time specified
in the CONTRACT DOCUMENTS, or if no time is specified, within a reasonable time, an
extension of the CONTRACT TIME, shall be made by CHANGE ORDER to compensate the
CONTRACTOR for the costs and delays necessarily caused by the failure of the ENGINEER or
OWNER.

19.0 PAYMENTS TO CONTRACTOR

19.1 As a condition to receiving any payment, the CONTRACTOR must submit to the
ENGINEER: (i) a signed estimate, on a form prescribed by the OWNER, and (ii) supporting data
requested by the ENGINEER. The ENGINEER will, within approximately ten (10) days after
receiving an estimate, either approve it in writing and submit it to OWNER or return it to the
CONTRACTOR indicating, in writing, the reasons it is not approved (in which case the
CONTRACTOR may make corrections and resubmit). OWNER will pay the amount actually due
under the CONTRACT DOCUMENTS within or about thirty (30) days following receipt of the
necessary estimate and other paperwork, but the OWNER shall withhold retainage from any
progress payments. To insure proper performance of the Contract, the OWNER will retain ten
(10%) percent of each periodic contract payment to CONTRACTOR; provided, further, the total
retainage shall not exceed the lesser of a) 10% of the Contract Price, or b) five (5%) percent of the
Contract Price if the Contract Price is four-hundred thousand ($400,000.00) or more dollars. Tex.
Gov’t Code Ch. 2252-2253. The OWNER may withhold additional sums from progress payments
and the final payment to protect against (i) defective work not remedied, (ii) claims threatened or
filed, (ii1) failure to pay subcontractors, (iv) damage to OWNER or others, (v) reasonable doubt
that the PROJECT can be completed within the remaining CONTRACT TIME or for the unpaid
part of the CONTRACT PRICE, (vi) failure of the CONTRACTOR to provide documents, releases
or other required items, or (vii) other similar risks to the OWNER.

19.1.1 Progress payments are made only if called for by the Agreement, and, if so,
they are based upon the percentage of WORK actually completed (in case
of a lump sum) or the units of work actually completed (in case of unit
PRICE items), as determined by the ENGINEER, unless otherwise stated
in the Agreement.

19.1.2 Requests for progress payments may not be submitted more often than once
a month, unless otherwise stated in the Agreement.

19.2 Requests for payment shall not include an allowance for materials and equipment until
they are incorporated into the WORK and full title has passed to the OWNER.

19.3 Prior to final completion, OWNER, with the approval of the ENGINEER, may use
any completed or substantially completed portions of the WORK. Such use shall not constitute an
acceptance of such portions of the WORK.

19.4 The OWNER shall have the right to enter the premises for the purpose of doing work
not covered by the CONTRACT DOCUMENTS. This provision shall not be construed as relieving
the CONTRACTOR of the sole responsibility for the care and protection of the WORK, or
restoration of any damaged WORK, except such as may be caused by agents or employees of
OWNER.

19.5 Upon final completion of the WORK, the ENGINEER shall issue a certificate attached
to the final payment request. The entire balance found to be due the CONTRACTOR, including
the retained percentages, but except such sums as are allowed to be withheld by the OWNER, shall
be paid to the CONTRACTOR within thirty (30) days of completion and acceptance of the WORK
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by the OWNER's governing body.

19.6 The CONTRACTOR will indemnify and save the OWNER and OWNER'S officers
and employees harmless from all claims arising out of or relating to demands of
SUBCONTRACTORS, laborers, workmen, mechanics, materialmen, and furnishers of machinery
or parts thereof, equipment, tools, or supplies, in connection with the WORK. The
CONTRACTOR shall, at OWNER's request, furnish satisfactory evidence that all obligations of
the nature designated above have been paid, discharged, or waived. If the CONTRACTOR fails to
do so, OWNER may, after having notified the CONTRACTOR, either pay unpaid bills or withhold
from the CONTRACTOR's unpaid compensation a sum of money deemed reasonably sufficient
to pay any and all such claims until satisfactory evidence is furnished that all lawful liabilities have
been fully discharged, whereupon payment to CONTRACTOR shall be resumed in accordance,
with the terms of CONTRACT DOCUMENTS, but in no event shall the provisions of this sentence
be construed to impose any obligations upon the OWNER to either the CONTRACTOR, a surety,
or any other party. In paying any unpaid bills of the CONTRACTOR, any payment so made by
OWNER shall be considered as a payment made under the CONTRACT DOCUMENTS by
OWNER to CONTRACTOR, and OWNER shall not be liable to the CONTRACTOR for any such
payments made in good faith.

20.0 ACCEPTANCE OF FINAL PAYMENT AS RELEASE

20.1 The acceptance by the CONTRACTOR of final payment shall be and shall operate as
a release to OWNER of all claims and all liability to CONTRACTOR other than claims in stated
amounts as may be specifically excepted by the CONTRACTOR for all things done or furnished
in connection with this CONTRACT and for every act and neglect of the OWNER and others
relating to or arising out of this CONTRACT. Any payment, however, final or otherwise, shall not
release the CONTRACTOR or its sureties from any obligations under the CONTRACT
DOCUMENTS or any surety bonds.

21.0 INSURANCE

21.1 The CONTRACTOR, at its own expense, shall procure and maintain in effect
insurance policies and provide proof of insurance, all as specified in the OWNER’s Form BID-
301, as amended through the date of this Agreement, with only those changes, if any, specifically
authorized by the other CONTRACT DOCUMENTS. The required insurance policies must be in
effect beginning at the time the CONTRACTOR signs this Agreement and continuing at all times
when the CONTRACTOR is performing any WORK or other duty under this Agreement or any
of the BONDS. Allowing any insurance required by this Agreement to expire, lapse or be
terminated or reduced is an act of default under this Agreement.

21.2 CONTRACTOR HEREBY RELEASES (AND SHALL CAUSE ITS
SUBCONTRACTORS TO RELEASE) OWNER, ENGINEER AND THEIR OFFICERS,
AGENTS AND EMPLOYEES FROM ANY CLAIMS IT MAY HAVE NOW OR IN THE
FUTURE FOR CLAIMS, LOSSES, DAMAGES, CAUSES OF ACTION, SUITS AND
LIABILITY OF EVERY KIND, INCLUDING ALL EXPENSES OF LITIGATION,
COURT COSTS AND ATTORNEYS FEES, RESULTING IN OR FROM, OR IN ANY
WAY CONNECTED WITH, ANY LOSS COVERED (OR WHICH SHOULD HAVE BEEN
COVERED) BY INSURANCE, INCLUDING THE DEDUCTIBLE AND/OR UNINSURED
PORTION THEREOF, MAINTAINED OR REQUIRED TO BE MAINTAINED BY
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CONTRACTOR OR ITS SUBCONTRACTORS PURSUANT TO THIS AGREEMENT.
22.0 CONTRACT SECURITY

22.1 The CONTRACTOR shall furnish all bonds required by the other CONTRACT
DOCUMENTS, simultaneously with the executed Agreement. Such BONDS shall be executed
by the CONTRACTOR and a surety meeting all the qualifications stated in the Notice to Bidders.
The expense of these BONDS shall be borne by CONTRACTOR. If at any time a surety on any
such BOND is declared a bankrupt or loses any of its qualifications as stated in the Notice to
Bidders, CONTRACTOR shall within ten (10) days, substitute an acceptable BOND (or BONDS)
in such form and sum and signed by such other surety or sureties as may be satisfactory to
OWNER. The premiums on such BOND shall be paid by CONTRACTOR. No further payments
to CONTRACTOR shall be deemed due nor shall be made until the new surety or sureties shall
have furnished an acceptable BOND to OWNER.

23.0 ASSIGNMENTS

23.1 Neither CONTRACTOR nor OWNER shall sell, transfer, assign or otherwise dispose
of the CONTRACT or any portion thereof, or of its right, title or interest therein, or its obligations
thereunder, without written consent of the other party. This does not prohibit an assignment of
proceeds, if specifically allowed by law.

24.0 INDEMNIFICATION AND RELEASE

24.1 The CONTRACTOR shall maintain insurance in effect, as more particularly required
by other provisions of the CONTRACT DOCUMENTS. IN ADDITION TO INSURANCE,
AND SUBJECT TO THE EXCLUSIONS AND LIMITATIONS SET OUT BELOW, THE
CONTRACTOR SHALL PROTECT, DEFEND, INDEMNIFY AND HOLD HARMLESS
THE OWNER, THE ENGINEER AND ALL OF THEIR OFFICERS, AGENTS,
EMPLOYEES AND REPRESENTATIVES (“PROTECTED PARTIES”) FROM AND
AGAINST ANY AND ALL CLAIMS, LOSSES, DAMAGES, CAUSES OF ACTION, SUITS
AND LIABILITY OF EVERY KIND, INCLUDING ALL EXPENSES OF LITIGATION,
COURT COSTS AND ATTORNEYS FEES, FOR INJURY TO OR DEATH OF ANY
PERSON, OR FOR DAMAGE TO ANY PROPERTY, ARISING OUT OF OR IN
CONNECTION WITH THE WORK UNDER THIS CONTRACT, REGARDLESS OF
WHETHER SUCH INJURIES, DEATH OR DAMAGES ARE CAUSED IN PART BY THE
NEGLIGENCE OF THE PROTECTED PARTIES. CONTRACTOR INTENDS TO
DEFEND, INDEMNIFY, HOLD HARMLESS AND PROTECT THE PROTECTED
PARTIES FROM THE CONSEQUENCES OF THEIR OWN JOINT OR CONCURRING
NEGLIGENCE (BUT NOT SOLE NEGLIGENCE). THE PROTECTED PARTIES MAY
SELECT DEFENSE COUNSEL OF THEIR OWN CHOOSING, AND THIS SHALL NOT
AFFECT THE CONTRACTOR’S OBLIGATION TO BEAR THE COST.

242 THE CONTRACTOR ALSO RELEASES THE PROTECTED PARTIES
FROM ANY CLAIMS THE CONTRACTOR MAY HAVE NOW OR IN THE FUTURE
FOR CLAIMS, LOSSES, DAMAGES, CAUSES OF ACTION, SUITS AND LIABILITY OF
EVERY KIND, INCLUDING ALL EXPENSES OF LITIGATION, COURT COSTS AND
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ATTORNEYS FEES, FOR INJURY TO OR DEATH OF ANY PERSON, OR FOR
DAMAGE TO ANY PROPERTY, ARISING OUT OF OR IN CONNECTION WITH THE
WORK UNDER THIS CONTRACT, REGARDLESS OF WHETHER SUCH INJURIES,
DEATH OR DAMAGES ARE CAUSED IN WHOLE OR IN PART BY THE
NEGLIGENCE OF THE PROTECTED PARTIES.

24.3 The CONTRACTOR is not required by this Agreement to indemnify or hold harmless
an architect or engineer “from liability for damage that: (1) is caused by or results from: (A) defects
in plans, designs, or specifications prepared, approved or used by the architect or engineer; or (B)
negligence of the architect or engineer in the rendition or conduct of professional duties called for
or arising out of this Agreement and the plans, designs, or specifications that are part of this
Agreement; and (2) arises from (A) personal injury or death; (B) property injury; or (C) any other
expense that arises from personal injury, death or property injury.” Tex. Civ. Prac. & Rem. Code
Ch. 130.

24.4 The CONTRACTOR is not required by this Agreement to indemnify and hold
harmless other parties in excess of $10,000,000 per occurrence. In case losses of two or more
parties are both covered and together exceed such limit, the limited sum shall be first applied to
losses of the OWNER, and any remainder shall be applied to other losses in proportion to their
size. Defense costs (investigations, expenses of litigation, court costs, attorney’s fees, etc.) are not
counted toward the limit imposed by this paragraph.

24.5 In connection with any and all claims against OWNER or ENGINEER, or any of their
agents or employees, by any employee of CONTRACTOR, any SUBCONTRACTOR, anyone
directly or indirectly employed by any of them, or anyone for whose acts any of them may be
liable, the indemnification obligation shall not be limited in any way by any limitation on the
amount or type of damages, compensation or benefits payable by or for the CONTRACTOR or
any SUBCONTRACTOR under workmen's compensation acts, disability benefit acts or other
employee benefits acts.

25.0 SEPARATE CONTRACTS

25.1 The OWNER reserves the right to let other contracts in connection with this
CONTRACT. The CONTRACTOR shall afford other contractors reasonable opportunity for the
introduction and storage of their materials and execution of their work and shall properly connect
and coordinate its WORK with theirs. If the proper execution or results of any part of the
CONTRACTOR'S WORK depends upon any other such contractor, the CONTRACTOR shall
inspect and promptly report to the ENGINEER any defects in such work or performance by the
other contractor that renders it unsuitable for such proper execution and results.

25.2 The OWNER may perform additional work related to the CONTRACT by itself, or it
may let other contracts containing provisions similar to these. The CONTRACTOR will afford the
other contractors (or OWNER, if it is performing the additional work itself), reasonable
opportunity for introduction and storage of materials and equipment and the execution of work,
and shall properly connect and coordinate its WORK with theirs.

25.3 If performance of additional work by other contractors or OWNER is not noted an the
CONTRACT DOCUMENTS prior to the execution of the AGREEMENT, WRITTEN NOTICE
thereof shall be given to CONTRACTOR prior to starting any such additional work. If
CONTRACTOR believes that performance of such additional work by OWNER or others entitles
it to an extension of CONTRACT TIME, it may make a claim therefor as provided in Section 15.
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26.0 SUBCONTRACTING

26.1 The CONTRACTOR may utilize services of specialty SUBCONTRACTORS on
those parts of the WORK which, under normal contracting practices, are performed by specialty
SUBCONTRACTORS.

26.2 The CONTRACTOR shall not award WORK to SUBCONTRACTOR(s), in excess
of half of the CONTRACT PRICE, without prior written approval of OWNER.

26.3 The CONTRACTOR shall be fully responsible to OWNER for all acts and omissions
of its SUBCONTRACTORS, and of persons either directly or indirectly employed by them, as it
is for acts and omissions of persons directly employed by it.

26.4 The CONTRACTOR shall cause appropriate provisions to be inserted in all
subcontracts relative to the WORK to bind SUBCONTRACTORS to CONTRACTOR by the
terms of the CONTRACT DOCUMENTS insofar as applicable to the WORK of
SUBCONTRACTORS and to give CONTRACTOR the same power as regards terminating any
subcontract that the OWNER may exercise over the CONTRACTOR under any provision of the
CONTRACT DOCUMENTS.

26.5 Nothing contained in this CONTRACT shall create any contractual relation between
any SUBCONTRACTOR and OWNER.

27.0 ENGINEER'S AUTHORITY

27.1 The ENGINEER shall act as OWNER'S representative during the contract period.
The ENGINEER shall decide questions which may arise as to quality and acceptability of materials
furnished the WORK and shall interpret the intent of the CONTRACT DOCUMENTS in a fair
and unbiased manner.

27.2 The CONTRACTOR will be held strictly to the intent of the CONTRACT
DOCUMENTS in regard to the quality of materials, workmanship and execution of the WORK.
Inspections may be made at the factory, fabrication plant or source of materials and equipment.

27.3 The CONTRACTOR is responsible for construction means, controls, techniques,
sequences, procedures, and safety.

27.4 The ENGINEER shall promptly make decisions relative to interpretation of the
CONTRACT DOCUMENTS.

28.0 LAND AND RIGHTS-OF-WAY

28.1 The OWNER shall obtain all land and rights-of-way necessary for the permanent sites
of the WORK, unless otherwise mutually agreed.

28.2 Upon request, the OWNER shall provide to CONTRACTOR information readily
available to the OWNER about lands owned and rights-of-way acquired.

28.3 The CONTRACTOR shall provide at its own expense and without liability to the
OWNER any additional land and access thereto that CONTRACTOR may desire; e.g., for
temporary construction facilities, or for storage of materials.

29.0 WARRANTY; REPAIR AGREEMENT

29.1 Warranty. The CONTRACTOR warrants that the WORK will be done in a good and
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workmanlike manner and in accordance with the CONTRACT DOCUMENTS. The
CONTRACTOR warrants that all goods, materials and fixtures it supplies will be new, free of
defects in title, materials and workmanship, in compliance with the CONTRACT DOCUMENTS
and of the best quality generally available, unless a different quality is specified in the
CONTRACT DOCUMENTS. If any part of the WORK does not comply with these warranties,
it will be deemed defective, unless: (i) the particular defective item is brought to the attention of
the OWNER by WRITTEN NOTICE from the CONTRACTOR, (i1) the defect is officially waived
by the OWNER’s governing body, and (iii) the item is expressly accepted by the OWNER’s
governing body in its defective condition.

29.2 Repair Agreement. If any defective item, or damage to the WORK, is discovered
within one year from and after the date that the PROJECT is fully completed and officially
accepted (by the OWNER’s governing body), and if the defect or damage arises out of or relates
to defects in materials furnished by, or workmanship of, the CONTRACTOR in connection with
the PROJECT, the CONTRACTOR shall repair, replace or restore the defect or damage. Work to
repair, replace or restore shall begin within ten (10) days following the day that the condition is
brought to the attention of the CONTRACTOR and shall be completed as soon as practicable. Any
item repaired, replaced or restored under this repair agreement shall be subject to this repair
agreement for an additional period of six months from and after the completion of the repair,
replacement or restoration and acceptance by the OWNER. This repair agreement is not the
exclusive remedy available to the OWNER. It provides an added guaranty to extend, rather than
limit, the CONTRACTOR’s responsibility for the WORK. This repair agreement does not limit
the CONTRACTOR’s warranties or other obligations under the CONTRACT DOCUMENTS.

30.0 MEDIATION

30.1 In General. The parties have entered into this Agreement in good faith and in the
belief that it is mutually advantageous to them. It is with that same spirit of cooperation that they
pledge to attempt to resolve any dispute amicably without the necessity of litigation. Accordingly,
they agree if any dispute arises between them relating to this Agreement (the "Dispute") that prior
to the commencement of any legal action to interpret or enforce this Agreement, they will first use
the procedures specified in this Section (the "Procedure"). If different or additional procedures for
mediation are required by applicable law, they shall be followed notwithstanding anything to the
contrary in this Agreement.

30.2 Initiation of Procedure. The party seeking to initiate the Procedure (the "Initiating
Party"), shall give WRITTEN NOTICE to the other party, describing in general terms the nature
of the Dispute, the Initiating Party's claim for relief and identifying one or more individuals with
authority to settle the Dispute on such party's behalf. The party receiving such notice (the
"Responding Party") shall have five (5) business days within which to send a WRITTEN NOTICE
to the Initiating Party designating one or more individuals with authority to settle the Dispute on
such party's behalf. (The individuals so designated shall be known as the "Authorized
Individuals.")

30.3 Direct Negotiations. The Authorized Individuals shall be entitled to make such
investigation of the Dispute as they deem appropriate, but agree to meet promptly (and in no event
not more than thirty (30) days following the date of the Initiating Party's written notice) to discuss
resolution of the Dispute. The Authorized Individuals shall meet at such times and places and with
such frequency as they may agree. If the Dispute has not been resolved on or within thirty (30)
days following the date of their initial meeting, the parties shall cease direct negotiations and either
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party may give the other WRITTEN NOTICE that the Dispute is submitted to mediation
(“Submission Notice™) in accordance with the following.

30.4 Selection of Mediator. The Authorized Individuals may discuss mediator candidates.
If they do not agree on a mediator, they shall, with five (5) business days following receipt of the
Submission Notice, exchange simultaneously written lists of at least five (5) acceptable qualified
mediators not affiliated with any of the parties. All mediator candidates must satisfy the
qualification standards of Texas law (e.g., Section 154.052, Texas Revised Civil Practices &
Remedies Code or other governing law, as amended from time to time). On or within five (5)
business days following exchange of the lists, each Authorized Individual shall rank the mediators
listed by the other party, in numerical order of preference. The Authorized Individuals shall
simultaneously exchange such rankings. If one or more names are on both lists, the person with
the best combined score shall be designated as the mediator. If no mediator has been selected
under this procedure, the parties agree jointly to request a State or Federal District Judge of their
choosing (or if they cannot agree, the Local Administrative Judge of Harris County, Texas) to
supply within ten (10) days a list of potential qualified mediators. On or within five (5) business
days following receipt of the list, the parties shall again rank the proposed mediators in numerical
order of preference and shall simultaneously exchange such lists. They shall select as the mediator
the person receiving the best combined score. If such mediator is not available to serve, they shall
proceed to contact the mediator receiving the next best combined score, and so on, until they are
able to select a mediator.

30.5 Time and Place for Mediation. In consultation with the mediator selected, the parties
shall promptly designate a mutually convenient time and place for the mediation, and unless
circumstances require otherwise, such time is to be not later than forty-five (45) days following
selection of the mediator.

30.6 Exchange of Information. If a party to this Agreement has substantial need for
information in the possession of another party to this Agreement in order to prepare for the
mediation, all parties shall attempt in good faith to agree on procedures for the expeditious
exchange of such information, with the help of the mediator, if required.

30.7 Summary of Views. At least seven (7) business days prior to the first scheduled session
of the mediation, each party shall deliver to the mediator and to the other party a concise written
summary of its views on the Dispute, and such other matters required by the mediator. The
mediator may also request that each party submit a confidential issue paper to the mediator.

30.8 Parties to be Represented. In the mediation, each party shall be represented by an
Authorized Individual and may be represented by counsel. In addition, each party may, with
permission of the mediator, bring such additional persons as are needed to respond to questions,
contribute information and participate in the negotiations. If required by the mediator, the parties
agree to make arrangements for simultaneous or joint meetings of their governing bodies.

30.9 Conduct of Mediation. The mediator shall determine the format for the meetings,
designed to assure that both the mediator and the Authorized Individuals have an opportunity to
hear an oral presentation of each party's views on the matter in dispute, and that the authorized
parties attempt to negotiate a resolution of the matter in dispute, with or without the assistance of
counsel or others, but with the assistance of the mediator. To this end, the mediator is authorized
to conduct both joint meetings and separate private caucuses with the parties. The mediation
session shall be private, to the extent allowed by law. The mediator will keep confidential all
information learned in private caucus with any party unless specifically authorized by such party
to make disclosure of the information to the other party. The parties agree to sign a document
agreeing that the mediator shall be governed by the provisions of Chapter 154 of the Texas Civil
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Practice and Remedies Code and such other rules as the mediator shall prescribe. The parties
commit to participate in the proceedings in good faith with the intention of resolving the Dispute,
if at all possible.

30.10 Termination of Procedure. The parties agree to participate in the mediation
procedure to its termination. The mediation shall be terminated: (i) by the execution of a settlement
agreement by the parties, (i) by a declaration of the mediator that the mediation is terminated, or
(i11) by a written declaration of a party to the effect that the mediation process is terminated at the
conclusion of one full day's mediation session. If a party withdraws from the mediation by either
refusing to participate or leaving before one of the foregoing three conditions is satisfied, then that
party shall be liable for all attorney fees and court costs arising from all subsequent litigation of
the Dispute. Even if the mediation is terminated without a resolution of the Dispute, the parties
agree not to terminate negotiations and not to commence any legal action or seek other remedies
within five (5) business days following the mediation.

30.11 Fees of Mediator; Disqualification. The fees and expenses of the mediator shall be
shared equally by the parties. The mediator shall be disqualified as a witness, consultant, expert or
counsel for any party with respect to the Dispute and any related matters.

30.12 Confidentiality. Mediation is a compromise negotiation for purposes of the Federal
and State Rules of Evidence and constitutes privileged communication under Texas law. The entire
mediation process is confidential, and no stenographic, visual or audio record shall be made, unless
required by law. All conduct, statements, promises, offers, views and opinions, whether oral or
written, made in the course of the mediation by any party, by their agents, employees,
representatives or other invitees and by the mediator are confidential to the extent allowed by law
and shall, in addition and where appropriate, be deemed to be privileged. Such conduct, statements,
promises, offers, views and opinions shall not be discoverable or admissible for any purposes,
including impeachment, in any litigation or other proceeding involving the parties, and shall not
be disclosed to anyone not an agent, employee, expert, witness, or representative of any of the
parties, except as required by law. However, evidence otherwise discoverable or admissible is not
excluded from discovery or admission as a result of its use in the mediation.

30.13 Some Suits Not Prohibited. Notwithstanding the foregoing, a party may commence
litigation sooner than allowed by this Agreement if the party reasonably determines that: (i)
litigation, if not commenced, could be barred by an applicable statute of limitations, Agreement
provision or other tolling rule, or (ii) exigent circumstances require the party to file suit to seek an
extraordinary remedy (including for example injunction, garnishment order, restraining order or
other order).

31.0 TAXES

31.1 The CONTRACTOR will pay all sales, use, consumer, income, value added, gross
receipts, franchise, unemployment, payroll, Social Security and other taxes arising out of or related
to the WORK.

31.2 The CONTRACTOR shall obtain and file necessary documentation so that any sales
and use tax exemptions applicable to the WORK will be applied to this Agreement and any cost
savings are passed through to the OWNER.

31.3 The CONTRACTOR will assure that it and its SUBCONTRACTORS obtain Texas
Limited Sales and Use Tax Permits for all materials they purchase in connection with the WORK.
Each permit shall show the CONTRACT site as the point of sale, unless a different location is
required by applicable law or regulation.
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32.0 MISCELLANEOUS

32.1 PARTIES, ETC. This Agreement shall bind and benefit only the parties hereto and
their legal successors and permitted assigns. It shall not confer rights or benefits upon any other
person or entity. The parties are not partners or joint venturers. The CONTRACTOR is not an
agent of OWNER. The CONTRACTOR is an independent contractor controlling details, methods
and techniques of work, it being agreed that OWNER shall look only to the results.

32.2 OTHER. This Agreement is governed by Texas law. All obligations are performable
in Harris County, Texas. Any previous agreements between the parties relating to the WORK are
merged into and included in this Agreement. This Agreement is the full and final expression of
their agreement. This Agreement may only be amended in writing, approved as required by the
OWNER'S governing laws, rules, orders, resolutions, ordinances, etc.
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AGENDA MEMO

Business of the City Council
City of West University Place, Texas

Meeting Date 04.12.2021 Agenda Item 11E

éﬁsr&\;er]c;ggr Yes Presenter(s) G. Barrera, Director
(Fii?[\)//i,eé\\fc\f[?)crlnbe{/ Yes Department Public Works

Subject Parking Memorandum of Understanding with West U Baptist Church

Attachments 2021 Memorandum of Understanding, including Exhibits

Expenditure Required: None

_ _ Amount Budgeted: None

FlnanC|aI_ Account Number: None
Information — — -

Additional Appropriation Required: | None

Additional Account Number: None

Executive Summary

The City currently has two Memorandums of Understandings (MOUs) with the West University Baptist
Church (WUBC).

The most recently approved MOU that allows patrons of City services at the Senior Center/Community
Building to use the parking lots owned by WUBC in exchange for WUBC’s use of the Community
Building/Senior Services Center for its Sunday programs. This MOU was approved by Council on October
2, 2020, for a term of five years beginning on January 1, 2021.

The second MOU is a joint parking agreement that allows the City’s use of WUBC’s Lots 1, 2 and 8 and
allows WUBC use of Lots 4 and the consolidated lot at the City Hall Complex. This MOU was for a 10-
year period and, because it expired last month, the City extended the agreement for 30 days. City staff
met with WUBC representatives and, after discussion, both parties agreed to minor revisions, which are
included in the proposed MOU.

Rather than having two separate MOUs, staff recommends consolidating the two existing MOUs into a
single MOU for better administration for a period of 5-years. There are no changes being proposed to
the first MOU (Senior Services/Community Building), except for the revised expiration date that will end
on April 30, 2026 instead of December 31, 2025.

Recommended Action
Staff recommends that City Council approve and authorize the City Manager to execute the revised

Memorandum of Understanding between the City of West University Place and the West University Place
Baptist Church.



AMENDED AND RESTATED MEMORANDUM OF UNDERSTANDING
BETWEEN THE CITY OF WEST UNIVERSITY PLACE AND THE WEST
UNIVERSITY BAPTIST CHURCH

THIS MEMORANDUM OF UNDERSTANDING (hereinafter referred to as "MOU” is made
and entered into by and between the CITY OF WEST UNIVERSITY PLACE (the “City”), a
Texas home rule municipality with its principal office being located at 3800 University Blvd.,
West University Place, TX 77005, and the WEST UNIVERSITY BAPTIST CHURCH
(“WUBC?”), a Texas non-profit corporation, whose address is 6218 Auden, West University Place,
TX 77005, and is entered into as of the date set forth below, with terms and conditions as follows.

RECITALS

WHEREAS, the City and WUBC have previously entered into memorandums of
understanding dated January 1, 2021 and March 31, 2011 regarding the joint use of parking
facilities; and

WHEREAS, the purpose of this MOU is to set forth certain commitments between the
City and WUBC relating to WUBC'’s use of the City’s Community Building/Senior Center, 6104
Auden St., West University Place, Texas 77005, (“Community Building”) for WUBC church
programs at the Community Building (the “Program”) in exchange for the City’s use of the WUBC
Parking Lot #3 on the 3800 Block of Milton (“Parking Lot #3”), depicted on the map of the WUBC
parking lots attached hereto as Appendix “A,” Monday through Friday, from 7:30 am until 5:30
pm, with the exception of Thursday mornings, and

WHEREAS, the further purpose of this MOU is to set forth certain commitments between
the City and WUBC relating to the shared public parking in the West University “town center”
area, near Auden, Milton and Amherst Streets, West University Place, Texas 77005 as shown on
Appendix “A” attached hereto and incorporated herein; .

NOW THEREFORE, in consideration of these recitals, the mutual covenants, agreements
and obligations stated below, and other good and valuable consideration, the receipt and
sufficiency of which are acknowledged, the parties agree as follows:

MEMORANDUM OF UNDERSTANDING

I. WUBC CHURCH PROGRAMS AT THE COMMUNITY BUILDING IN EXCHANGE FOR THE CITY’S
USE OF WUBC PARKING LOT #3 oN THE 3800 BLOCK OF MILTON.

1. WUBC Program Requirements.

a. Program activities shall take place within the Community Building, which
includes the four (4) meeting rooms, kitchen and restrooms.

b. The Program shall cover the term of this MOU, from 7:00 am- 1:00 pm as
follows:



Auditorium 51 Sundays

Activity Room 24 Sundays
John Neighbors Activity Room 18 Sundays
Meeting Room 18 Sundays
Exception:
Fathers & Flashlights event Date to be Determined
C. WUBC shall provide supervision for all

WUBC Program activities.

2. Other WUBC Responsibilities.

a. WUBC shall make Parking Lot #3 available for the City’s use Monday
through Friday, from 7:30 am to 5:30 pm, with the exception of Thursday mornings.

b. WUBC shall maintain liability insurance in effect at all times during all
Program Years. Each policy must list the City (and its officers, agents and employees) as
additional insured parties with respect to activities under this MOU. The insurance must
have limits of at least $1,000,000.00 per occurrence/ $2,000,000.00 aggregate. “Additional
insured” coverage must include general liability risks, including both on-going and
completed operations, and WUBC shall provide evidence of such insurance to the City at
least two (2) weeks prior to January 1, of each Program Year.

C. WUBC shall abide by City ordinances, rules and policies for the
Community Building, as amended from time to time, and shall cause all participants in its
activities to do so. WUBC Program shall not cause any unreasonable adverse effect on
others, including, for example: effects of noise, vibration, odors, fumes, visual intrusions,
flooding, congestion, vehicular traffic, and “spillover” parking of vehicles. WUBC shall
not alter the Community Building, except as authorized by the City in writing.

d. WUBC shall pay standard resident rental fee rates for all use of the
Community Building outside the approved 7:00 am until 1:00 pm Sunday use.

e. WUBC shall reimburse the City for the actual costs incurred by the City for
janitorial services of the Community Building that are scheduled to be rendered at the
conclusion of their use of the Community Building each Sunday. The fee is subject to
change, but is currently $68.00 weekly. The City shall bill WUBC for the janitorial services
on a quarterly basis. The invoice shall be paid in full within thirty (30) days of the invoice
date.

f. WUBC shall provide to the City a list of the WUBC employees who are in
charge of the Program at least two (2) weeks prior to January 1 of each Program Year or
when the information changes. The list should include addresses, email addresses, phone
numbers, etc.



g. WUBC shall report any lost or stolen Community Building keys to the City
immediately. Community Building keys may not be duplicated and must be tendered to the
City upon termination of this MOU.

h. WUBC shall be responsible for all set up and take down tables, chairs and
equipment, which must be returned to the designated storage areas at the end of the day’s
Program. WUBC may not store equipment in the Community Building unless agreed upon

by the City.
3. City’s Responsibilities.
a. The City shall provide routine, residential-level solid waste collection at the

Community Building from Program activities. WUBC shall make every reasonable effort
to recycle all materials used in facilitating the Program at the Community Building.

b. Every effort shall be made by the City’s representative to avoid canceling
any scheduled WUBC use of the Community Building; however, situations may arise
where a confirmed reservation(s) may have to be canceled. The City has the right to close
the Community Building and change the operational schedule as needed.

C. The City shall provide a total of five keys (one key for each of the four
rooms and one key for the front doors) to the Community Building, which shall be issued
to the WUBC Executive Pastor.

d. The City may install signage at Parking Lot #3 stating the City’s right to use
Parking Lot #3.

1l. SHARED PUBLIC PARKING IN THE WEST UNIVERSITY “TOWN CENTER” AREA, NEAR AUDEN,
MILTON AND AMHERST STREETS, WEST UNIVERSITY PLACE, TEXAS 77005.

1. Parking Lots, Uses, Hours, Etc.

a. During the term of this MOU, the City will allow the public (including those
employed at or attending WUBC or City facilities) to use the following parking lots during
the hours indicated:

Lots: 4 and Consolidated
Hours: Sundays 7 AM to 11 PM and Wednesdays from 5 PM to 11 PM

b. During the term of this MOU, the WUBC will allow the public (including
those employed at or attending City or WUBC facilities) to use the following parking lots
during the hours indicated:

Lots: 1,2,and 8
Hours: Monday through Sunday from 7 AM to 11 PM, except Wednesdays



from 5 PM to 11 PM

C. Either party may restrict parking on its lots temporarily, because of ---
---emergency operations (for the duration of the emergency)
---construction or repairs (for time reasonably needed)

---mass gatherings not regularly scheduled on a weekly basis (each party
must give the other party a minimum of 30 days’ notice to restrict lots for such mass
gatherings, whenever practicable).

d. With respect to the Lots specifically identified in Appendix “A” either
party, by notifying the other party at least 30 days in advance, may remove one or more
individual areas from this MOU permanently, if the areas are sold, leased, built upon or
converted to a non-public-parking use and providing these uses are compliant with all
applicable Zoning Ordinances and Regulations.

e. All use by the public, as provided above, shall be on an “open” basis, with
no spaces being reserved or restricted, except for: (i) marked handicapped spaces, (ii)
marked spaces for short-time parking only (e.g., “30-minute parking™), (iii) marked spaces
for senior staff, public safety and similar personnel, not to exceed 5% of the total number
of that party’s spaces (in all of its lots save and except those areas reserved and necessary
for use by Public Safety) covered by this MOU, (iv) at least 15 spaces in Lot No. 1, which
shall be reserved for City employees only during Public Works Department working hours,
and (v) all of Lot No. 1, which may be reserved and used by the City occasionally for
Public Works special events (recycling, heavy trash collection, etc.). These events must be
scheduled with the WUBC Liaison at least 60 days in advance. During the hours
specifically identified above, (a) the City agrees to make all efforts to restrict its use to
those areas identified for Public Safety use.

f. This MOU does not create any easements, but it does create property rights
affecting the parcels of land covered hereby, with the intention that such property rights
remain in full force and effect, unless otherwise terminated in accordance with this MOU.

g. This MOU contemplates ordinary, temporary parking for light passenger
vehicles only. It does not authorize commercial use, oversize parking, storage, repair, sales
or other such uses. Exception: The City may reserve and use Lot No. 1 occasionally for
Public Works special events (recycling, heavy trash collection, etc.). These events must be
scheduled with the WUBC Liaison at least 60 days in advance.

2. Special Events. If WUBC or City considers sponsoring or providing a tournament,
festival or similar event, or any mass gathering beyond the scope of either parties’ regularly
scheduled mass gatherings, in the town center area, it agrees to: (i) notify the respective Liaisons
at the earliest practicable time, (if) meet and confer with officials from each respective party as
may be reasonably requested, and (iii) consider special requests beyond the scope of the schedule
of this MOU.

3. Information And Planning Data. Each party will provide information available




which might assist the other party in providing or planning public parking or special church related
parking.

4, Liability Coverage. Each party shall maintain in effect liability coverage for its lots
while they are subject to this MOU. Coverage may be provided by commercial insurance or by
multi-party risk pool. The coverage must be at least $1,000,000.00 per occurrence (for bodily
injury or death). Neither party assumes responsibility for occurrences on the property of the other

party.

5. Maintenance of Parking Lots: Each party shall be responsible for maintenance of
its own property. Exception: The City will provide ordinary maintenance (including but not limited
to pothole-filling and re-striping) at Lot 1and Lot 8 to the extent determined from time to time by
the City’s Public Works Director. If the WUBC is not satisfied with the maintenance so provided,
WUBC may so notify the City, specifying any additional or different maintenance desired by
WUBC. The City’s Public Works Director may provide any further maintenance requested by
WUBLC that the Parties agree is reasonable under the terms of this MOU.

6. Ownership of Improvements. WUBC shall be deemed to own all improvements
upon Lot 8.

7. Subsequent Changes and Demolition. If, during the term of this MOU, either the
City or WUBC wishes to make any changes to or demolish the improvements on such lots for any
reason, the prior written consent of the other party shall be required. In the event the City or WUBC
proposes to make any changes to or demolish the improvements on such lots for any reason during
the term of this MOU, the parties must first agree in writing, and mutually agree with regard to
which party will be responsible for the direct and indirect costs of the changes or demolition (and
associated drainage requirements). Otherwise, the party proposing the changes or demolition shall
be responsible for the direct and indirect costs.

I11. MISCELLANEOUS PROVISIONS.

1. Recitals. The recitals set forth above are, by this reference, incorporated into and
deemed a part of this MOU.

2. Term and Termination. This MOU shall become effective on upon execution by
both parties and shall remain in full force and effect until April 30, 2026. This MOU may be
terminated by either party giving the other party thirty (30) days prior written notice. In the event
of termination, each party waives any and all claims for reliance, consequential damages, and any
other damages. All prior parking Agreements or MOUs between the parties relating to parking
facilities are terminated by agreement, effective as of the date of this MOU. This does not affect
any duties required to be performed before that date.

3. Remedies Limited: Termination.

a. No party shall terminate its performance under this MOU because



of a breach by the other party, unless: (i) the terminating party first delivers an effective
notice of breach to the breaching party, (ii) the breach is not cured by the end of the cure
period, and (iii) on or before the thirtieth day following the last day of the cure period, the
terminating party sends an actual notice of termination setting the final termination date,
which date may not be sooner than the tenth day following receipt of the actual termination
notice.

b. To be effective, a notice of breach must: (i) identify the breach,
giving enough details for the notified party to understand, investigate and cure, (ii) state
the sections and exact provisions of this MOU which have been breached, (iii) state all
means of curing the breach known to the party sending the notice, and (iv) designate a cure
period of at least 30 days following receipt of the notice of breach. If a breach has already
occurred, or if it is continuing in nature, it can be cured by taking reasonable action to
prevent a recurrence.

C. If a dispute or disagreement arises out of this MOU, the parties agree
to use reasonable best efforts to settle it in a just and equitable manner, recognizing their
mutual interests. They agree to pursue the following steps:

i. They will meet and confer within ten days of a request to do so.

ii. If no settlement is reached, they will next exchange lists of possible
approaches to resolve the dispute or disagreement. The exchange will
be simultaneous, and it must occur within ten days following a request.
Each party will list as many approaches as it can reasonably imagine
that would be agreeable. The parties are encouraged to be creative and
flexible in developing possible approaches.

iii. Within ten days following the exchange, they will again meet and
confer. If no settlement is reached, any party may submit the matter for
mediation, and all affected parties will participate and try in good faith
to settle. Unless they otherwise agree, the mediation will be
administered by the American Arbitration Association under is
Commercial Mediation Rules.

d. Neither party may commence legal action to interpret or enforce this
MOU against the other party until the commencing party has followed the mediation
procedures set out above. This does not prohibit a party from filing such proceedings to
prevent the running of a statute of limitations or other tolling rule, provided that the party
continues pursuing the steps required by this subsection.

e. Except as limited by this MOU, all remedies at law or in equity shall
remain available to the parties.

4. Routine Liaisons. Each party shall designate a person to act as its Liaison under
this MOU. The WUBC Liaison is shown on the signature page of this MOU, and the City Liaison
is the Parks and Recreation Director or the Director’s designee. Liaisons shall have authority to
transmit notices, receive information and interpret that party’s policies and decisions. Such
authority shall not extend to changing this MOU or any other item approved by a governing body.
Each party shall make its Liaison available to meet and confer about matters relating to this MOU,
at reasonable times and places.

5. Force Majeure. Should any party be delayed or hindered in the performance of any
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